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1 chair out and moved the chair, confirmed the vent was to the

2 side of the chair, drew the kitchen, wrote down a recliner,

3 her mother's path, and front door. And at no time did she

4 ever draw a rug on this diagram.

5 And then when she's questioned about cleaning

6 the rug from the blood from her mother's leg, she now says

7 there was another rug next to the vent, for the first time,

8 that she threw away, and the she didn't clean the rug. And

9 then when she was pushed on whether she cleaned the carpet,

10 I should say, not the rug, she said she did. And I read

11 from her deposition where the only thing she talked about on

12 cross-examination was cleaning the carpet. There was no

13 testimony about this rug until this trial. And it was

14 thrown away.

15 Then I asked her if there was blood on the

16 vent. No, there was no blood on the vent, because I wrapped

17 my mother's leg up. And she throws the rug away because

18 it's so bloody and there's no blood on the vent where the

19 nail cut her leg, or in the vent, or around the vent? She

20 lied during her deposition, and she lied to you today. You

21 are being (inaudible).

22 Because here's the other thing. This is the

23 vent. This is the diagram. She -- the mother was walking

24 across the vent and her fuzzy slippers catches a nail on the

25 vent. And you are walking this way the fuzzy slipper
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1 catches and you fall away from the chair and toward the

2 front door. Physically, members of the jury, the accident

3 the way she says it happened, Ms. Morgan, and the way Ms.

4 Walker says it happened, could not have happened.

5 But this is a metal vent. And whatever

6 happens, let's assume the hospital was right and she's

7 walking across the floor. Let's remove the nail altogether

8 for a minute. She's walking across the floor and she

9 faints, her knee hits this metal vent or it hits the

10 (inaudible), hits around here, she can cut it. It's not

11 that the vent existed that makes us liable or not. It's the

12 fact that if the vent made her fall, that's what the law is.

13 But in this case, members of the jury, if she

14 fell and was cut, for whatever reason under Ms. Walker's

15 theory, then where 1S the suit against the vent

16 manufacturer? And what would happen, members of the jury,

17 if the concrete nail was put in this mobile home when it was

18 manufactured (inaudible) years ago by the manufacturer of

19 the mobile home, there's no evidence about that. I'm going

20 to tell you -- I'm just talking to you about this. What

21 would happened if they made that allegation? Then the

22 manufacturer of the mobile home gets sued. Then what about

23 the people who made the nail. If she slipped and fell and

24 you buy the but for whatever reason, but for whatever reason

25 theory that they are arguing to you, then you are opening
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1 the floodgates of litigation and all these people get sued.

2 All of them.

3 Even Ms. Walker, God bless her, wasn't

4 truthful to you because I sat here, we were talking about

5 this vent. I was standing right here. I was getting her to

6 talk about the vent. She said I don't pay attention to that

7 vent. I don't pay attention to the vent. And she stood

8 right here, or I should say, sat right here on the witness

9 stand and looked at this vent. And she said, I don't pay

10 attention to that vent. I didn't know the nail was there.

11 And anyway the vent was this big, not this big. It's the

12 little things. If she knows the vent was this big, and I

may not have it exactly right with my hand; you'll remember

14 what she did, and not this big, she was paying attention the

15 vent. She was looking down at the vent. She knew the vent

16 existed. And here's the big thing, members of the jury --

17

18

THE COURT: Two minutes.

MR. JAMES: Thank you, Your Honor. The vent

19 was open and obvious in this trailer that was nice and

20 beautiful. There is not one picture of what this trailer

21 looked like on the inside. There is not one picture of the

22 trailer park and there's not one scintilla of evidence to

23 suggest that Mr. Moore, an outstanding member of the Bradley

24 County community, was running a slum, which is what she

25 suggested. All we have is a vent, medical records, and the
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1 diagram from them. And it's the little things. And members

2 of the Jury, the moose -- we're not talking about a moose.

3 If she had a pet moose, that pet moose was going through

4 this case like a bull in a China shop breaking every piece

5 of China and every piece of China that was broken is a lie.

6 THE COURT: One minute.

7 MR. JAMES: People who lie do not do so by

8 just flagrantly doing it. They do it with the

9 inconsistencies. And do not let this hornet nest of lies

10 result in an award for this lady no matter how bad you feel

11 for her. No matter how bad she was injured. Because in a

12 the times we live in this drives up the cost of litigation

13 because we're holding some man responsible for something he

14 did not do. The best they've got is Dr. Goncalves. She had

15 syncope, very previous things, she fainted, and she fell,

16 and did get hurt. And I feel sorry for her about those

17 injuries. But those are not my client's responsibility

18 under the facts in this case.

19 And I'm asking you, and I'm asking on behalf

20 of my client, Mr. Moore, for -- and on behalf of Mr.

21 Westfield, who by the way, confirms what the hospital said

22 from her, he says the same thing and he never saw these

23 records, to find for Mr. Moore's company, Collegetown Mobile

24 Homes, Incorporated. That is the right and just thing to

25 do. Thank you.
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THE COURT: Mr. Kennamer, you have your full

MR. KENNAMER: Yes. Your Honor, I have

4 objection to counsel's comment about driving up cost of

5 litigation. (Inaudible). All right. I guess it's easier

6 to take but (inaudible). Let's take a look at another

7 thing. There are pictures they want to bring to

8 (inaudible). Sometimes when I hear some arguments, I just

9 want to jab my ears out, but (inaudible) some point. Let's

10 talk about the evidence. And this is for deliberations.

11 And I'm going through it step by step for the record. I'm

12 not going to yell at you. I'm not one of those that thinks

13 that it's I feel that's a little

14 insulting too if I just set here and talk at you and

15 (inaudible) .

16 He offered the records, and well, did she

17 pass out? And (inaudible). It really never ceases to amaze

18 me to argue things that seem to be so. That Mr. Westfield

19 never notices this. Well, we know for sure that concrete

20 nail didn't get in the register by a manufacturer. That's a

21 manufacturing standard. So why wouldn't we pursue against

22 the obvious one? Well, because it is obvious.

23 The Judge instructed you there was a

24 (inaudible) in the beginning the Judge told you. You're not

25 to be influenced by the personal dislikes, prejudice or

CHATTANOOGA REPORTERS ASSOCIATED
(423) 266-0111



304

1 sympathy. And that's what they started out doing. I think

2 I pointed that out, (inaudible). And that you must decide

3 the evidence before you and according to the law given. The

4 law given was that but for this nail that was not attached,

5 and that's the second part of legal cause, which we are well

6 aware.

7 You've seen the pictures. It (inaudible) me

8 to show that. There were comments made about -- again,

9 trying to argue that it was obvious that when the only three

10 witnesses that you heard said it wasn't. Then you heard

11 Don Westfield say that that carpet wouldn't have been

12 changed out. And you know that nail didn't appear there

13 just all of a sudden. CO~~Dn sense tells you that it didn't

14 get bent over by mistake.

15 We know what the but for was. Now, ln your

16 deliberations, (inaudible) most of the times you'll be

17 concentrating on damages, legal damages. Because we know

18 that we've already got actual constructive notice. That's

19 been presented. The preponderance of evidence. He

20 inspected it and it says that he inspected it. He's got

21 constructive notice on it. The liability attaches that they

22 created it. Well, there's enough to say that he created it.

23 That nail didn't go there in the first place. And he's the

24 only one that did the maintenance on it. So you've got

25 enough to say he created it.
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The second one, constructive notice. It was

2 there (inaudible) unreasonable amount of time that they

3 should come out and discovered. Well, if he's the

4 maintenance guy, and yes, he's the one that was In and out

5 of there even before (inaudible). He was there seven and a

6 half years prior to them moving in. Okay. And that the

7 carpet should have been changed. That they never saw it

8 second to installation and the concrete nail was there.

9 Pictures don't lie.

10 Now, everybody's lying. Okay, well, to the

11 point where -- whatever they were pointing to (inaudible).

12 So after constructive notice, we've got it on all three

13 prongs. Well, one of the elemEnts is the (inaudible). Not

14 openly obvious lS the next part of it. And it's in the

15 instructions. He admitted it. I don't have to do anything

16 else. Just the analytical mind. Got all the elements.

17 It's time to pay up the damages. All the witnesses said the

18 same. It's only the defense attorney that claims it wasn't

19 anything obvious. And that's not evidence. The Judge told

20 you.

21 Unreasonably damage, that was undisputed.

22 Legal cause. We presented the evidence of but for the nail

23 no injury. And that has to be abundantly clear right now.

24 What do they offer? They offer you nothing. But ask you to

25 (inaudible) The incident itself. Then they argued
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1 something that solidifies our case that justice has been

2 done. It's (inaudible). But for the nail she gets up and

3 goes about her business. Even argued it. It doesn't even

4 make sense.

5 In applying comparative fault, that's the

6 next step. Just like you've seen that we've tipped the

7 scale on all three of those steps. So the first step you're

8 gOlng to find on the jury verdict form who is at fault? Was

9 Collegetown Mobile Estates, Incorporated at fault? The

10 answer is yes. The one who was responsible for the nail is

11 the one that's at fault.

12 Lillie Walker, she can hardly move around.

13 To say that she's gOlng to be looking -- if I'm looking down

14 all the time, I'm going to have scars allover the top of my

15 bald head. And on another note, he said, she fell forward.

16 Well, you heard both of them describe that she got there,

17 she tried to catch herself, she reached for the chair, went

18 down on it, and go-lee (phonetic) the V-shape, and the stab

19 wound, they don't lie. That's obvious.

20 And then he only read half a page of Dr.

21 Goncalves' deposition. Let's go to the next part, next

22 question. And you've seen the picture, what's Number 3 In

23 Don Westfield's deposition? And Doctor, do you have an

24 opinion based upon a reasonable degree of medical certainty

25 whether the laceration degloving injury is consistent with
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1 hitting a bent over concrete nail such as this one? Yes.

2 And you-all saw the V. I mean, it's -- wasn't pretty. So

3 that's the only evidence. Smoke and m1rrors.

4 Then they try to put fault on Linda Morgan.

5 To do that you have to -- you have to do two things. You

6 have to ignore Westfield who said (inaudible)? No, no. And

7 then you have to put a tool belt on her. You know that

8 didn't happen. So then you get to damages. What are the

9 what is the (inaudible)? That's what you should get to

10 quickly because I took you through each step of the

11 deliberation, and you can see (inaudible).

12

13

THE COURT: Two minutes.

ME. I<"F.t--mp..~E: p..~l1d there's no bias

14 (inaudible), then we're here. Don't be the puppet. The

15 medical expenses, he tried to argue to you part of the

16 charge, that they're not saying that they were totally

17 reasonable. Well, they were reasonable. The doctor went on

18 and -- I'm sorry. Because we read the deposition and we had

19 to -- I had to ask the questions of him (inaudible), and I

20 covered all the bases. He testified that they're reasonable

21 and necessary, not (inaudible), not (inaudible), probably

22 four or five times in that deposition. Made all the legal

23 cause that I can. He's not a doctor. Dr. Goncalves 1S. So

24 that's done. Not subject to interpretation.

25 Next is what -- this is where I wouldn't
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1 suggest it. Some attorneys wanted to suggest (inaudible)

2 and say well it should be X. Well, you know, considering

3 this--

4

5

THE COURT: One minute.

MR. KENNAMER: -- (inaudible) of paln and

6 what that will be worth. What it's really worth, is okay,

7 what would a reasonable person glve not to go through this

8 agaln. Okay. A reasonable person, you're going to have

9 105,000 medical expenses. We're going to have multiple

10 surgeries. We're going to have swelling up underneath her

11 skin. It's gOlng to eat a hole in one or your incision

12 lances. It's going to hurt a long time. It's going to

13 rewain open. It's going to be painful. You're going to be

14 taking pain medication. All right. You're going to have

15 105,000 in medical expenses. Here's the nail. Are you

16 ready? Are you ready? How much? We leave that in your

17 good discretion. Don't fall for the smoke and the attacks

18 that are insulting. And they're trying to go for juror

19 bias.

20

21

THE COURT: Time.

MR. KENNAMER: That's shouldn't come into

22 play. Thank you.

23 THE COURT: All right. Ladies and gentlemen,

24 you will now retire and select one of you to be the

25 presiding juror for your deliberations. As soon as all of
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1 you have agreed upon a verdict, a presiding juror will

2 complete and sign the verdict form and you will return with

3 it to this room.

4 Now, up until now I have pretty much decided

5 when you take your breaks. When you go to lunch, when you

6 take breaks, is up to you now. But let me caution you, when

7 you take a break or go to lunch, please do not resume your

8 deliberations until all of you are in the jury room because

9 that would exclude one or more of you and that would not be

10 fair. So make sure that all of you are in the Jury room

11 before you resume your deliberations. We will now be in

12 recess until the jury comes back with a question or a

13 verdict.

14 (Whereupon, the document referred to was marked
Exhibit No. 17 I.D. to the testimony, filed separately.)

15

16

17

(Whereupon, court was in recess.)

THE COURT: Ladies and gentlemen, have you

18 reached a verdict?

19

20

MR. LEE: Yes.

THE COURT: Would you hand the verdict form

21 to my court officer please? All right. I will read the

22 verdict form as completed by the Jury. Question 1: Do you

23 find the Defendant, Collegetown Mobile Estates, Inc., to be

24 at fault? The answer to that question lS no. And the

25 instructions were if that were the case to sign the verdict,
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1 which has been signed by Mr. Nolan Lee. Ladies and

2 gentlemen, if this is your unanimous verdict, would you

3 please signify by raising your right hand, please? Let the

4 record reflect that all raised their hand. Thank you.

5 I want to thank you again for your servlce on

6 this Jury. I know this is just the start of your period of

7 Jury service. I will be back up here next Tuesday to start

8 another two-week trial. So I hope our paths may cross

9 again. I do want to tell you that we appreciate very much

10 your service. And that when you leave here, leave the

11 courthouse, no one is going to come up to you with a camera

12 and a microphone and say, gee, how did you decide that case

13 like they did in the O.J. Simpson and Oklahoma bombings

14 case.

15 But I happen to think your service is greater

16 than that of those juries because you don't get the

17 recognition except from me and the court officers and the

18 attorneys in this case. But we do appreciate your work. I

19 know from experience having taking now 169 jury verdicts,

20 that juries work very hard at what they do. They're very

21 conscientious about the process. This jury's been no

22 exception. And I do want to thank you very much.

23 Now, my understanding is in Bradley County,

24 Slnce your service is four months long, that generally

25 questions from the attorneys are not permitted because of
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1 the possibility of having that attorney on another case

2 during your four months of service. So I do not anticipate

3 that any of the attorneys will call you and ask you about

4 your deliberations until the very end of your service. And

5 by that time, they will have forgotten about it probably.

6 After your service is complete, if they do

7 call you, there's nothing improper about it as long as it's

8 after the service is over. Because it's an educational

9 process for them to understand how you arrived at your

10 verdict. It's often very difficult to predict. I will say

11 this, I have a class at the University of Tennessee at

12 Chattanooga that I teach and in the spring I give the I

13 divide the classroom into two law firms and give them and

14 actual case to work up and to try, and we tried the case to

15 two different juries. Two different juries heard exactly

16 the same arguments. They heard my instructions. Both

17 juries heard my instructions. And both juries came to

18 diametrically opposite conclusions. One decided for the

19 defendant and the other decided for the plaintiff. So it's

20 often very difficult to predict how you're going to arrive

21 at the conclusion at which you arrive.

22 But again, I want to thank you very much for

23 your service and we will be adjourned. All right. Court

24 will be in recess.

25 MR. JAMES: Thank you, Your Honor.
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(Whereupon, the trial In this matter lS adjourned.)
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2 STATE OF TENNESSEE

3 COUNTY OF BRADLEY
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5 whom the foregoing proceedings were taken, do hereby certify

6 that the foregoing is a true and correct transcript of the

7 proceedings in this case; that I am neither counsel for,

8 related to, nor employed by any of the parties to the action

9 in which these proceedings were taken; and further that I am

10 not a relative or employee of any attorney employed by the

11 parties hereto, nor financially or otherwise interested in

12 the outcome of the action.

13 In witness whereof, I have hereunto set my

14 hand thisi;r day of June, 2009.
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22

23

24

25

CHATTANOOGA REPORTERS ASSOCIATED
(423) 266-0111


